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THE EXTRADITION OF THE ASSASSINS OF THE SPANISH 

PREMIER DATO BY THE GERMAN REICH (FORT 

EXTRADITION CASE)* 

By Dr. Wolfgang Mettgenberg 
Oberregierungsrat in the Ministry of Justice of the German Reich 

In the evening hours of the 8th of March, 1921, the president of the 
Spanish Council of Ministers, Don Eduardo Dato, was assassinated as he 
was bound from the Senate for his home. From a motorcycle occupied by 
three persons, which followed the automobile of the Prime Minister, 
numerous shots were fired on the Plaza de la Independencia at the rear of 
the automobile, penetrating the wall and upholstery and wounding Dato so 
severely that he died upon entering the first aid station. The investigations 
soon showed that the act had been committed by members of the Sindicato 
Unico. As perpetrators of the deed especially Pedro Matheu, Ram6n 
Casanellas Lluch, Luis Nicolau Fort and his wife Lucia Joaquina Concep- 
ci6n were sought, but the competent authorities assumed that the number 
of participants was far greater. Pedro Matheu was soon seized on Spanish 
soil and arrested in Madrid. The traces of the remaining participants led 
by way of Barcelona over the national boundary into France, Germany and 
Russia. Warrants issued on March 24 and 26, 1921, and notices requesting 
apprehension given on August 1, 1921, did not at first achieve their purpose. 
In France, certain suspects were seized, but they had to be released upon 
expiration of the maximum period for preliminary arrest provided for in 
Article 7 of the French-Spanish extradition treaty of December 14, 1877. 
Ram6n Casanellas Lluch had been warned by the premature publication of 
the arrest of accomplices and he had succeeded in escaping to the territory 
of the Russian Socialistic Federal Soviet Republic. On the other hand, 
the German police, supported by the Spanish, found in a suburb of Berlin 
Luis Nicolau Fort and his wife Lucia Joaquina Concepci6n, who had arrived 
from Paris under a false name on October 25, 1921, and had found refuge 
with supporters of the Communist Party. On October 29 they were tempo- 
rarily seized with a view to subsequent extradition under Article 9, para- 
graph 1, of the extradition treaty between Germany and Spain of May 2, 
1878. Other Spanish nationals also suspected of being implicated in the 
assassination of Dato, who were likewise taken into preliminary custody, 
were later released in accordance with Article 9, paragraph 2, of the German- 
Spanish treaty because the maximum period for temporary arrest expired 

* Translated from the German by Mr. E. H. Zeydel, of Washington, D. C. 
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without the arrival of a demand for extradition from the Spanish Govern- 
ment. 

Immediately after the temporary arrest of the married couple Fort, 
many indignant protests were raised in Germany and in Spain against the 
extradition of the prisoners to the Spanish Government. Especially the 
papers of the communistic party groups of Germany demanded the right of 
asylum for the fugitives in vociferous and violent articles. They all cul- 
minated in the assertion that the prosecuted persons were political refugees 
whose extradition was out of the question. For the legal consideration of 
the facts in the case these articles were of great value since they revealed 
how the fugitives and their party friends wished to have the assassination of 
Dato interpreted. Thus the Rote Fahne, the central organ of the Com- 
munist Party of Germany published in Berlin, wrote on November 3, 1921 
(No. 504): 

Never should the German proletariat permit the comrades Luis 
Nicolau Fort and Lucia Joaquina Concepci6n to be extradited to the 
Spanish hangmen. In the first place it has not been proved that the 
two Spanish comrades are guilty of the deed charged to them. But even 
if they participated in the execution of the death sentence of the former 
Spanish Premier Dato, they shall not be extradited. 

Dato was responsible for the countless bloody deeds against Spanish 
workers that were perpetrated during his premiership. He was not 
only responsible for them, he was the soul of a terrible reign of terror 
against the Spanish proletariat, especially against the organized 
Spanish proletariat. . . . 

Dato was not murdered; he was sentenced to death by decision of the 
organized Spanish proletariat. For the Spanish trades unions knew of 
no other solution; since they did not have the power to carry out a 
revolution, they opposed the terror of the government and the capital- 
ists with their own terrorism. 

Those who carried out the death sentence against Dato acted out of a 
feeling of solidarity with the shamelessly oppressed and cruelly mal- 
treated Spanish proletariat. Their deed was a political one. 

In a protest meeting called by Berlin syndicalists it was stated on Novem- 
ber 8: 1 

Premier Dato established a reign of terror such as even Spain had 
never before experienced. Acts of deportation, shooting and torture 
were committed without number. The shooting of Dato was an act of 
necessity on the part of Spanish proletarians driven to desperation. 

Again, on February 1 it was stated in the Bote Fahne (No. 54) : 

. . . The shooting of Dato was a political crime which was 
provoked by the shameful deeds committed by the Spanish Government 
under the premiership of Dato against the Spanish proletariat. In such 
a case the Spanish-German treaty of extradition does not provide for 
the extradition of those implicated in the political offense. 

1 Compare Rote Fahne of Nov. 10, 1921, No. 512. 
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With these utterances of the German communists who took the side of the 
prisoners, the sentiments of their Spanish partisans, as communicated to 
Germany, agreed. The central office of the Communist Party of Spain in 
Madrid sent a letter on November 3, 1921, to the central office of the Com- 
munist Party of Germany 2 in which, after repeating the reasons alleged for 
the commission of the act, the following appeal was made : 

The Spanish Government demands the extradition of Nicolau and 
his wife. We know that the Communist Party of Germany will in- 
tervene strenuously in this matter. An immediate and decisive inter- 
vention on the part of the Communist Party of Germany might hinder 
the German Government from extraditing the accused to the Spanish 
Government. 

It is not an offense against ordinary law, it is a political offense. The 
laws of extradition do not apply to political offenses. 

The life of Nicolau and his wife, the freedom of many working 
comrades is in danger. You must save them. The Communist Party 
can act, it must act. Not only for reasons of solidarity, but also for 
political reasons which will have an important effect upon the develop- 
ment of the Communist Party of Spain. 

The National Confederation of Workers of Spain issued the following 
proclamation to all workers of Germany : 3 

Comrades ! The Spanish Government has had the German police in 
Berlin arrest our comrades, Luis Nicolau Fort and Lucfa Joaquina 
Concepci6n, who are suspected of being the originators of the political 
attack against the Spanish Premier Dato. The Spanish Government 
immediately made a demand for extradition, in order that they might 
be sentenced in Spain. 

The German proletariat, the men with hearts and ideals, cannot 
permit such a violation of the international right of asylum for prole- 
tarian refugees by the democratic government. You must know, 
comrades of Germany, that for two years the organized proletariat of 
Spain is suffering from the same terrible White Terror as the Hungarian 
proletariat under the Horthy regime of violence. For two years our 
best fighters have been systematically murdered on the street when on 
their way home from work. By the thousands they are imprisoned, 
tormented, tortured in the prisons and police stations. . . . 

We do not know whether the arrested comrades really took part in 
the attack against Dato. But even if they were the perpetrators, their 
act must be considered political, as an answer to the many hundreds 
and thousands of victims murdered by the reactionary Spanish Gov- 
ernment and the Spanish military. Workers, brothers in Germany, 
demand of the German Government that it shall not deliver the com- 
rades over to the executioner and the Spanish inquisitors. 

Meanwhile, the official treatment of the matter took its course. On 
November 7, 1921, the German Government received a request through 
diplomatic channels to extradite to the Spanish Government the Spanish 
nationals Luis Nicolau Fort and his wife Lucfa Joaquina Conception, who 

1 Reprinted in the Rote Fahne of Nov. 13, 1921, No. 521. » Ibid., No. 506. 
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had been taken into preliminary custody. The request for extradition was 
based upon a warrant of the examining judge in Madrid, dated March 26, 
1921, which contained the charge of murder against Fort in the sense of 
Article 418 of the Spanish Penal Code of June 17, 1870, and, with regard to 
his wife, the charge of participation in the murder. Besides this, the 
warrant contained a description of the more detailed circumstances of the 
assassination of Dato. 

The Spanish Embassy in Berlin supplemented these documents by point- 
ing to the many newspaper utterances against extradition of the fugitives 
and using them as evidence of the necessity for their extradition. It em- 
phasized the fact that Premier Dato was not murdered in the course of 
political disturbances of any kind, but that the assassination must rather be 
interpreted as a terroristic act of revenge. In Catalonia, it stated, the 
syndicalists had murdered hundreds of employers within half a year. Fur- 
thermore, when the originators of such assassinations had been arrested, 
they murdered, a few days later, the officials who had taken part in the 
arrest. They then murdered the judges who dared to sentence a perpetrator, 
and had also threatened the governors of the provinces with the same fate. 
The murder of the Premier, the embassy declared, was a link in the chain of 
these acts of violence, and it, too, had solely the purpose of intimidation. 
Besides, the embassy thought it incomprehensible that certain newspapers 
in Germany should describe the condition of the workingmen in Spain as 
desperate and Dato as their enemy, for it was stated that in Spain the greater 
part of the laboring class decisively turns its back upon the machinations 
of the syndicalists, and that in part the laborers have even of their own 
accord taken it upon themselves to proceed by means of self-help against the 
terrorism of the Sindicato Unico. The embassy asserted that Dato, as 
Minister of the Interior and later as Prime Minister, especially furthered 
social legislation in Spain. In the memorial address delivered at his grave 
it was rightly emphasized how tragic it was that Dato, who placed his energy 
particularly at the service of the working population, was murdered with 
gross ingratitude by men who counted themselves as members of the working 
class. 

From the legal point of view, the embassy pointed out that the German- 
Spanish extradition treaty did not make political crimes susceptible to 
extradition. Formerly political crimes were conceived as crimes which were 
inspired by a political movement. Nowadays the theories first recognized 
in Belgium are followed, according to which political crimes are those di- 
rected against a political institution as such, as the existence or security of 
the state, representatives of the sovereignty of the state or political rights 
of the citizens. According to the Spanish penal laws, murder is not treated 
as a political crime, regardless against whom it is committed. To be sure, 
a non-political crime may be connected with an essentially political crime 
and it is then treated as a so-called connected crime, just as the essentially 
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political crimes. But in the case of Dato's assassination we have an isolated 
crime having no connection with a political act. At any rate, it cannot be 
said that the extradition is legally inadmissible if such a connection is 
nevertheless assumed. Rather is extradition justified in this case because 
of the special seriousness of the crime. The real character of the deed is 
described by the expression "social" or "anarchistic crime." It is one of 
those deeds aiming at the forcible destruction or revolution of present 
human society, and hence opposed to every form of government. 

For the practise of extradition among the states, the embassy continued, 
such deeds are increasingly considered as common by the writers on inter- 
national law (Bluntschli, Martens, Wahlberg, Kohler, Seuffert, Lammasch, 
Langhard, Garraud, Vidal, Diena). The practise of the English and Swiss 
courts has accepted these views. In state treaties, too, extradition of 
anarchistic criminals has recently been stipulated in a number of instances 
(e. g., Articles 2 and 13 of the draft of a treaty drawn up on January 28, 1902, 
at the Second Pan American Conference in Mexico; Article 4 of the extra- 
dition treaty between Spain and Cuba of 1905; Article 3 of the extradition 
treaty between the Central American States of December 20, 1907; Article 3 
of the extradition treaty between the German Empire and Paraguay of 
November 26, 1909; Article 3 of the extradition treaty between the German 
Empire and the Ottoman Empire of January 11, 1917.) 

The counsel for the fugitives declared their extradition to be inadmissible. 
This declaration relied especially on Article 6, paragraph 2, of the German- 
Spanish extradition treaty, which reads: 

An attack against the head of a foreign government or against mem- 
bers of his family shall be considered neither as a political offense nor 
as one connected with such an offense, if such attack bears the character 
of homicide, murder, or poisoning. 

The Spanish Premier, it was said, could not possibly be considered as the 
head of a foreign government. The exception provided in the treaty is, 
therefore, not applicable in the present case. The assassination of Dato 
must consequently be considered a political offense. Counsel also sub- 
mitted an expert opinion of Dr. Hans Wehberg taking the point of view that 
the extradition of the prosecuted persons was legally inadmissible. Weh- 
berg argued that the attack upon Dato aimed to shake the authority of the 
Spanish state and that the participants endeavored to overthrow the con- 
stitution of Spain. Extradition can therefore be contemplated only if the 
theory is adopted that anarchistic crimes should never be considered political. 
But this theory has hitherto been strongly opposed in Germany. Nor has 
it been sufficiently adopted as yet in other places to warrant its incorporation 
into international law. The fugitives should, therefore, as political offenders, 
enjoy the right of asylum. 4 

4 This expert opinion is published in the weekly periodical Der Sozialist, Vol. 8, nos. 8-9, 
p. 144. 
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From the very beginning, the German parliaments showed a lively interest 
in the question of the extradition of the Dato assassins. Especially in the 
Reichstag, the ministers concerned were given occasion to express themselves 
on the various questions which stirred the public. As early as November 5, 
1921, a few days after the preliminary arrest of the fugitives, several members 
of the Independent Social Democratic Party and the Communist Party of 
Germany in the Reichstag submitted the following question to the govern- 
ment. 6 

The syndicalists Fort and Concepci6n, prosecuted by the Spanish 
Government, have been taken into custody by the political department 
of the Berlin police. 

According to press despatches from Madrid, the Spanish Government 
has already made a request for extradition. According to Berlin press 
reports, there are "doubtful points" in the minds of officials with re- 
gard to the German-Spanish extradition treaty. 

From the text of this treaty it appears clearly that in formal law there 
is not the least occasion for extraditing the two syndicalists. 

Is the German Government willing to order the release of the two 
syndicalists? 

The German Government made the following oral declaration on Novem- 
ber 18. 6 

The German Government immediately passed the request for 
extradition presented by the local Spanish Embassy to the Prussian 
State Ministry. The latter is at the present time engaged in studying 
the case. As long as this examination is pending, a release is out of the 
question. 

On December 22, 1921, a Social Democratic delegate of the Reichstag 
inquired of the German Government.' 

According to newspaper reports, it is intended to extradite to the 
Spanish Government the Spaniards charged by the Spanish Govern- 
ment with participation in the assassination of Premier Dato. 

Are these reports true? 

How does the German Government plan to justify the extradition 
of these political offenders? Has it, assuming the correctness of the 
report, taken steps to hinder a punishment of the extradited persons 
which would be opposed to the feelings of large elements of the people in 
Germany? 

A written reply is sufficient. 

The Foreign Office did not answer until March 1, 1922, when it made 
the following communication: 8 

The request of the Spanish Government for extradition of the two 
Spanish nationals Nicolau Fort and Joaquina Concepci6n, prosecuted 
for participation in the assassination of the Spanish Premier Dato, was 

6 Printed documents of the Reichstag, 1920-21, No. 2929. 

6 Stenographic Reports, p. 5065. 

7 Printed documents of the Reichstag, 1920-21, No. 3278. *IMd., 1920-22, No. 3741. 
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based on Article 1, No. 1, of the German-Spanish extradition treaty of 
May 2, 1878 (Imperial Law Gazette, p. 213). 

The request was acceded to after a detailed examination of the facts 
of the crime charged against the fugitives had shown that none of the 
exceptions provided for in the treaty which exclude extradition apply 
to the case. In this connection, attention may be called to the ex- 
haustive statements of fact and law made by the Minister of Justice 
in the Reichstag sessions of February 23 and 24 in the discussion of the 
budget of the Ministry of Justice. 

Accordingly, the extradition could not be made dependent upon any 
restricting conditions. But upon communication of the granting of the 
extradition, it was expressly declared to the Spanish Embassy that it is 
the urgent desire of large elements of the German people that a possible 
death sentence pronounced against the extradited persons should not 
be executed. 

As a matter of fact, the extradition of the married couple Fort was granted 
by the German Government in the middle of February, 1922, and carried 
out by the Prussian Government. The French Government had already 
previously sanctioned the transit of the prosecuted persons through French 
territory. Consequently, the conveyance to Madrid took place by way of 
France. Shortly before the discussion of the budget of the Ministry of 
Justice this had become known to the public. In the Reichstag a deputy 
of the Communist Party excitedly demanded that the government should 
justify the extradition immediately and that the Reichstag should forthwith 
express its opinion with regard to the extradition. The Minister of Justice 
declared himself ready to discuss the extradition of the two Spaniards in 
connection with the debates on the budget of his ministry. 

The deputies who spoke on the budget on February 23 and 24, 1922, dis- 
cussed the extradition case in more or less detail. The Majority Socialist 
leader declared that the extradition was not in keeping with the expectations 
of his party friends, but that he would refrain from criticism until he knew 
for what reasons the government reached this regrettable decision, namely, 
of refusing the right of asylum to the Spaniards. The speaker of the Inde- 
pendent Social Democratic Party, who had acted as counsel for the pros- 
ecuted persons, made a strong protest against the extradition. He declared 
that the government had disregarded the legal scruples arising against the 
extradition out of the German-Spanish treaty; that it had ignored the expert 
opinion of Dr. Hans Wehberg and the demonstrations of protest made by 
the socialist workingmen; that even the party friends of the Minister of 
Justice disapproved of the extradition; that it is imperative that a German 
law should define the conditions of extradition. Before the close of the 
session, the Minister of Justice made the following declaration, as he had 
announced he would: 9 

The right of asylum, the eminent right of the state to offer prosecuted 
persons a place of refuge, must be. especially sacred to a democratic 

» Stenographic Reports, p. 6042. 
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republic in which persons previously prosecuted are themselves mem- 
bers of the government. The German Reich must feel most scrupu- 
lously bound to preserve its right of political asylum, but it must feel 
no less bound to observe most scrupulously its contractual obligations, 
in order to prove that, for the German Reich, treaties, including extra- 
dition treaties, are not scraps of paper, especially at the moment when 
it is about to draw from a similar legal situation consequences identical 
to those drawn by Spain with regard to us, namely in the question of the 
extradition of the Erzberger murderers. 

In this extradition we are unfortunately dealing, not with a question 
of human sympathy and still less with a question of politics. We are 
dealing with a question of law, of a binding treaty, of international good 
faith. Allow me to present to you very calmly and objectively the 
legal situation. 

The extradition took place on the basis of the German-Spanish 
extradition treaty of 1878, the 6th article of which reads: 

"The provisions of the present treaty are not applicable to such per- 
sons as have become guilty of any political crime or offense. A person 
who has been extradited for a common crime or offense shall therefore 
in no case ... be tried or punished in the state to which he has 
been extradited for a political crime or offense committed by him prior 
to the extradition, nor for an act connected with such a political crime 
or offense." 

Hence you see that the exception to the duty of extradition covers 
two groups of cases, on the one hand political offenses, and on the other 
hand offenses connected with such political offenses. 

The political offenses, the first group, must be interpreted in the 
narrow sense of this definition. Political offenses in this narrower sense 
are offenses committed directly against the state, such as high treason, 
treasonable crimes, hostile acts against friendly states. (Interruptions 
on the extreme left : Where do you get that? Where is that written?) . — 
I shall reply to you presently; it will appear from the connection. — It 
would be useless to mention the connected deeds beside the political 
offenses if these political offenses were to be understood in a broader 
sense, so that the latter would include the former. 

We now come to the second group of acts, those connected with a 
political crime or offense. The question arises: where is the political 
crime or offense with which the deed of the alleged murderers of Dato is 
connected? Where is the actual or planned crime of high treason of 
which this murder forms a part? According to the description which 
not only the Spanish Embassy, and in connection with it the German 
Embassy, but also the communist press has given, we are not concerned 
with a deed which is a direct or indirect preparation for a definite crime 
of high treason, but a deed which, to be sure, was committed for a 
political motive, for the motive of political revenge, but not for a political 
purpose. Connected deeds are only such deeds as serve the purpose of 
a political crime, whether this crime be actually carried out or merely 
planned. (Repeated interruptions at the extreme left). 

Ladies and Gentlemen, I have the notion that these juridical ex- 
planations by me, who during my short incumbency as minister have 
already gained quite a reputation among you as a reactionary, are not 
making any particular impression upon you. But allow me to refer 
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to a scholar of the importance of colleague Schucking, whose authority 
must be unimpeachable for you, too. 

Now a little while ago someone interrupted me by mentioning the 
expert opinion of Dr. Wehberg, whom I esteem highly. But this 
opinion misses the decisive question entirely. It endeavors to show 
that not every anarchist and every assassin should be extradited; in 
other words, it argues against a point of view which does not form the 
basis of our conception at all. The whole argument of Wehberg, who 
stands alone with his point of view, disregards our point of view entirely. 

Ladies and Gentlemen! I readily admit that the result which the 
government had to reach is exceedingly regrettable not only for humane 
but also for juridical reasons. Let us express it drastically. If these 
alleged assassins of Dato had gone further, they would have fared better. 
If their deed had appeared to be part of a conspiracy of high treason, 
their extradition would have been impossible. But since their deed 
was not the realization of a developed treasonable intent, and conse- 
quently not a deed connected with a political offense, the extradition 
had to take place. 

Precisely this case will give us occassion to revise our laws of extra- 
dition. An extradition law is already in preparation which endeavors 
to define the conception of a political offense and on which our future 
extradition treaties will have to rely and on the basis of which the 
existing extradition treaties may be revised. 

An unbending law has obliged us to extradite the alleged assassins of 
Dato. But we have endeavored to emphasize the principles of hu- 
manity as far as possible, over and above the rigid demands of the 
treaty. The solemn wish of the government has been expressed to the 
Spanish Ambassador that a possible death sentence against the two 
Spaniards may not be executed. I believe that that is not only the 
wish of the government, but also the desire of large elements of the 
German people, who condemn the murder, regardless of the causes for 
which it may have been committed, as far as it is not connected with a 
willingness for self-sacrifice, but who do not wish to see those who 
commit a crime because of their conviction, no matter how misguided 
this conviction may be, placed on a par with common murderers. 

On the following day the discussion of the budget of the Ministry of 
Justice was continued. Again many of the speakers touched upon the 
extradition case. The deputy of the Centre Party was of the opinion that 
the legal explanations of the Minister of Justice were not open to any justified 
objections. The speaker of the German Democratic Party also declared 
the statements of the Minister to • be correct. On the other hand, the 
deputies of the Communist Party opposed the speech of the Minister. 
Deputy Dr. Herzfeld said among other things: 10 

The German-Spanish extradition treaty stipulates in Articles 1 and 2 
the crimes and offenses, common crimes and offenses, on account of 
which extradition may take place. In Article 6 we read: 

"The provisions of the present treaty are not applicable to such 
persons as have become guilty of any political crime or offense." 

10 Stenographic Reports, pp. 6072-73. 
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And furthermore the article says that the treaty is not applicable to an 
act connected with such a political crime or offense. But then comes 
the paragraph which the Minister of Justice failed to read to us, but 
which in my opinion is the decisive passage of this treaty with regard 
to political offenses. Paragraph 2 of Article 6 provides: 

"An attack against the head of a foreign government or against 
members of his family shall be considered neither as a political offense 
nor as one connected with such an offense, if such attack bears the 
character of homicide, murder, or poisoning." 

Here then the murder of the head of a foreign government and of the 
members of his family is mentioned, and it is provided that such a 
murder shall not be regarded as a political offense. 

That is the so-called criminal attempt clause which the potentates 
had written into the treaties for each other in order to protect them- 
selves and their families. But when this was written into the treaty 
there was no doubt that it was a prerogative of the heads of the mo- 
narchical governments at that time in Prussia, Germany and Spain and 
that, on the other hand, the murder of a prime minister, as is involved 
in the present case, is to be regarded as a political offense, if it was 
committed for political reasons, and should not lead to extradition. 

To be sure, I am aware of the fact that there are German professors 
who interpret the conception of a political offense in the same manner 
as the Minister of Justice. He told us that political offenses are only 
such offenses as are aimed directly against the state itself, such as high 
treason and treasonable crimes, and that political deeds are only such 
deeds as were committed for political reasons. But there are other 
interpretations to the effect that a political crime is one committed for 
political motives, that is, where the subjective trend of the will is the 
decisive factor. Such opinions are also held, and it is certain that the 
restriction of the conception of a political crime, as defined by the 
Minister of Justice, originated in the old monarchy. When the reaction 
had made progress, when the ground of politics became increasingly 
unsafe not only in Germany but elsewhere, when the rulers felt them- 
selves ever more endangered, the conception of political crimes was 
interpreted ever more narrowly and the interpretation was found which 
the Minister of Justice has now given. But today the Minister of 
Justice used an expression which I would wish he had applied to this 
matter. He said that it is the duty of law to interpret legal oncepts 
in accordance with the living development of things. If we overthrew 
the old monarchy, if we have had a revolution, if the revolutionaries 
have become the government, then I think it is the duty of the Minister 
of Justice, a representative of a once revolutionary party, to revise 
these old conceptions in accordance with the new times, to interpret the 
conceptions according to things as they are, and not, as was done in 
the old pre-revolutionary days, to hold down the revolutionaries and to 
protect the monarchies against revolutions, as is being done in this case 
by the extradition of the Spaniards. 

The Minister of Justice has told us that fidelity to the treaty binds 
him to give this interpretation. I a?k: where in this treaty is there 
anything about the interpretation given by the Minister of Justice? 
Not a word of it! It is a principle of international law that the in- 
terpretation must be given by the requested state — the Minister of 
Justice knows that better than I do — and not by the requesting state. 
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If the German Reich is requested to deliver revolutionaries over to 
a counter-revolutionary government, it is the duty of the republican 
democratic government in Germany to interpret this conception as 
befits a democratic republican government and not as an old counter- 
revolutionary government does. Mr. Minister of Justice, how can you 
be surprised that our judges are anti-republican if you yourself are at 
the head of this tendency? 

The Minister of Justice replied to this: 11 

Deputy Dr. Herzfeld has represented the extradition of the alleged 
murderers of Dato as a class judgment for which the Minister of Justice, 
and the Minister of Justice alone, is responsible. Let me emphasize 
that this extradition rests on a much broader basis. I should like 
to clear up the question of competency, especially because it has given 
rise to great misconceptions in the press. 

The responsibility for granting the extradition is borne by the Ger- 
man Government, the responsibility for carrying out the extradition, 
by the Prussian Government. The German Government and Prussian 
Government were agreed in the question of extradition. In the Ger- 
man Government the Foreign Ministry attended to the correspondence, 
while the Ministry of Justice supplied the legal advice. 

Now for the interpretation which deputy Dr. Herzfeld has given the 
extradition treaty. He relied upon the last paragraph of Article 6 
of the treaty of extradition: 

"An attack against the head of a foreign government or against 
members of his family shall be considered neither as a political offense 
nor as one connected with such an offense, if such attack bears the 
character of homicide, murder, or poisoning." 

Would Deputy Herzfeld really deduce from this that all other murders 
beside those of a head of a state shall be considered political? The 
logical deduction from this clause is merely that other murders may be 
political or they may not be political. That is, there follows that very 
question, namely whether or not the conception of a political offense is 
involved, which I discussed in the previous session. 

Colleague Herzfeld is also mistaken if he believes that in Switzerland 
and in England such an extradition would be quite impossible. Pre- 
cisely such extraditions have taken place in Switzerland and in England. 
In Switzerland one of the accomplices in the assassination of King 
Humbert was extradited to Italy, although Switzerland does not possess 
the Belgium criminal-attempt clause, although Switzerland quite 
generally excludes extradition on account of political crimes; and 
similarly the anarchist Meunier was extradited by England for two 
bomb plots which he had carried out in Paris. 

In connection with these discussions, the Communist Party introduced 
the following resolution in the Reichstag: 12 

The Reichstag is requested to resolve: 

The murder of the Spanish Premier Dato, of which the Spaniards 
Luis Nicolau Fort and Lucfa Joaquina Concepci6n are accused, is a 

a Stenographic Reports, p. 6077. a Ibid., pp. 6055, 6071, 6085, 6126. 
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political act in the sense of the German-Spanish extradition treaty of 
May 2, 1878. 

The Reichstag requests the Chancellor of the Reich to cause the Prus- 
sian Government to rescind the extradition of the aforementioned Span- 
iards. 13 

The resolution, on the two paragraphs of which separate votes were taken, 
was defeated. That ended the discussion of the matter in the Reichstag. 

The debates on the case in the Prussian Diet were no less heated. As in 
the Reichstag, the members of the Communist Party here, too, put the 
following question as early as November 3, 1921 : M 

According to press reports, the Berlin police has arrested two Spanish 
nationals, Luis Nicolau Fort and Lucfa Joaquina Concepci6n, who are 
alleged to be murderers of the Spanish Premier Dato. It is said that 
the government has the intention of extraditing these two alleged 
murderers. 

Is the Ministry of State aware of the fact that the assassinated Dato 
caused thousands of Spanish workingmen to be executed for political 
reasons and that the attack against Dato must be considered a purely 
political offense? 

Is the Ministry of State prepared to release immediately the two 
arrested Spaniards and not to grant a request of Spanish justice for 
their extradition? 

The representative of the Prussian Ministry of State thereupon declared 
on February 14, 1922, 1S that certain points must still be cleared up and that a 
final answer cannot yet be given. On February 23, 1922, the day on which 
the matter was also discussed in detail in the Reichstag, it became known 
that the extradition had meanwhile taken place. Therefore the Communists 
and Independent Social Democrats introduced the following resolution in 
the Prussian Diet: 16 

In spite of the fact that it was not obliged to do so, the Prussian 
Ministry of State has extradited the Spanish nationals Luis Nicolau 
Fort and Lucfa Joaquina Concepci6n, falsely accused of the murder 
of the Spanish Premier Dato. The Ministry of State has thereby 
become guilty of a serious violation of international hospitality and 
degraded itself to the position of an accomplice of murderous Spanish 
justice. 

The Diet is requested to resolve: 

The return of the Spaniards Fort and Concepdon shall be demanded, 
regardless of where they may be at the present time. After their return 
they are to be released immediately. 

The immediate discussion which was demanded of this resolution, which 
was not on the order of the day, could not take place on the same day be- 

13 Printed documents of the Reichstag, No. 3624. 

14 Printed documents of the Prussian Diet, No. 1362. 
16 Stenographic Reports, p. 6798. 

16 Printed Documents of the Diet, No. 2190. 
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cause there was opposition to it. 17 On the following day, too, the discussion 
was adjourned. 18 Hence the extradition case was not discussed in detail 
in the Prussian Diet until March 6 and 7, 1922. The declarations which the 
Minister of Justice had made with regard to the matter in the Reichstag 
were known to the speakers. The deputies who spoke wished to know 
above all to what extent the Prussian Government had cooperated in the 
extradition. Furthermore the Communist and Independent Social Demo- 
cratic parties had amplified their resolution for the return of the prosecuted 
persons as follows: 19 

The Diet is requested to resolve: 

The Ministry of State is requested to forbid Prussian officials to 
accept in whole or in part the reward offered by the Spanish Govern- 
ment for the arrest and extradition of the Spanish nationals Fort and 
Concepci6n. 

On March 6 the Prussian Minister of the Interior made the following 
declaration in the name of the Prussian Government: 20 

The Prussian Ministry of State did not make any decision in the 
question whether the extradition of the Spanish nationals Fort and 
Concepci6n for the murder of the Spanish Premier Dato should be 
granted. The Ministry of State was rather of the opinion that, whereas 
the rights and duties involved in the treaty of extradition concluded 
with Spain on May 2, 1878, affect not Prussia but the Reich alone, the 
Reich must decide whether in the present case it considers the duty of 
extradition to be incumbent upon it on the basis of the extradition 
treaty. Since the Minister of Justice of the Reich in a detailed legal 
opinion has declared that this obligation exists, and since the Govern- 
ment of the Reich has by resolution taken the same point of view, there 
was no reason for the Prussian Government to oppose the request for ex- 
tradition. It has acceded to the request in the conviction that thereby 
it was assisting the Reich in the observance of international treaties 
and in the pursuance of a definite, consistent foreign policy. 

In the course of the further discussion, the member of the Deutsche 
Volkspartei, the former director of the legal division of the Foreign Office, 
Dr. Kriege, spoke on the question of the extradition. He said among other 
things: 21 

My party, like the Government of the Reich and the Prussian Govern- 
ment, takes the attitude that the question of extradition could be con- 
sidered only in accordance with legal points of view, exclusive of all 
political considerations. That is, the two governments had to deter- 
mine whether the Spanish murderers had to be extradited on the basis 
of the contractual obligations assumed by Germany. . . . 

There can be no doubt that the casus of extradition was present if 
the murder originated from political motives but by its nature was 

17 Stenographic Reports, p. 7457. ls Ibid., p. 7536. 

»» Printed Documents of the Diet, No. 2239. 

>° Stenographic Reports, p. 7713. 21 Ibid., p. 7713. 
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characterized as an act of revenge. For in this case the deed was not 
intended to further any political aims lying in the future, but rather 
was it the sole purpose of the deed to get revenge for the past conduct 
of the Premier. Now such deeds of revenge are characterized, not as 
political offenses, but as common crimes or offenses. That we are in 
fact dealing with an act of revenge follows not only from the declara- 
tions of the Spanish Government, but also, as the Minister of Justice 
has declared, from the statements of the communist press itself, which 
expressly traces the murder of the premier to his attitude toward the 
communists and describes it as an act of retribution. But in view of 
these facts which, according to the conscientious examination of our 
government, must be assumed to exist, the extradition could not be 
refused, bearing in mind our contractual obligations. 

It must also be remarked that the French Government apparently 
takes the same point of view. Otherwise it would have been unable to 
consent to the conveyance of the murderers through its territory, for 
which in general the same prerequisites hold as for extradition. 

Similarly as in the Reichstag, the resolutions of the radical parties of the 
left were defeated in the Prussian Diet. 22 That ended the official German 
treatment of the matter, at least for the time being. 

Up to the present time the German Reich does not possess an extradition 
law. As the Minister of Justice announced in the Reichstag, however, a 
German law of extradition is in preparation. But for the present, extradi- 
tion in the German Reich is regularly a purely administrative matter. 
The highest administrative authorities decide without recourse to the courts 
whether a requested extradition shall be granted or not. In this they are 
not bound by existing treaty obligations and, as far as there are no consti- 
tutional obstacles, they may also grant extradition without a treaty or by 
exceeding the treaty obligations. The reasons which are decisive in in- 
dividual cases for granting or refusing the extradition are generally not made 
public. In the present case, however, as a consequence of the parliamentary 
discussions, scholars and critics have abundant material at their disposal. 
In the past, too, individual extradition cases in Germany have stirred up 
feeling and led to fruitful political discussions. But the Fort case differs 
from these essentially in that here for the first time the German authorities 
through their highest responsible officials informed the parliaments with 
detailed legal data as to the measures taken by the government. That in 
the extensive partizan exploitation of the case in the Reichstag and Diet, the 
discussions often missed the real point at issue, was natural. Many of the 
speakers did not see, or did not want to see, that it was not a political or 
even partizan question, but that it concerned exclusively points of law of a 
most disputed and complicated nature. 

Thus we must explain the repeated references to the allegation that Fort 
and his wife did not commit the deed of which they were accused, that the 
real perpetrators were in custody in Spain or in safety in Russia, and that 

22 Stenographic Reports, p. 7760. 
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the extradition was inadmissible as long as the Spanish Government did not 
submit proof that the fugitives were involved in the assassination of Dato. 
These arguments disregarded the fact that in the general extradition pro- 
cedure between the German Reich and Spain the question is not examined 
whether the fugitives are guilty of the deed on account of which extradition 
is requested. The basis of the request for extradition is the judicial warrant 
submitted through diplomatic channels and thus having all possible guaran- 
tees of being genuine. The German authorities were not competent to 
examine on their own accord whether the warrant against the fugitives was 
based on facts. The question whether the prosecuted persons were guilty 
of the act of which they were accused had to be disregarded entirely. 

In other respects, too, the legal circumstances were misunderstood. It 
was assumed by many that the so-called criminal-attempt clause contained 
in the German-Spanish extradition treaty in Article 6, paragraph 2, was of 
material importance for the decision of the case. Deputy Dr. Herzfeld, for 
instance, in his remarks reproduced above, thought he could reproach the 
Minister of Justice for having disregarded the criminal-attempt clause. 
In fact he directly asserted that the inadmissibility of the extradition of the 
Fort couple followed from this clause. The reply of the government clears 
up this legal aspect of the case. The criminal-attempt clause is a limitation 
of political asylum. In the case of certain serious crimes against the head 
of a foreign government and the members of his family it is generally pro- 
vided that they are not political, that they are in every instance subject to 
extradition. The murdered Premier Dato was not the head of the govern- 
ment in the Kingdom of Spain. Hence the criminal-attempt clause was not 
applicable in the present case. The exception made by this clause to the 
rule of political asylum goes just as far as it purports to go. It cannot be 
used for the conclusion that the murder of a minister, since this is not men- 
tioned, or any murder other than that of the head of a state, must be con- 
sidered political. 

Finally, all the discussion on the extradition of anarchistic criminals was 
beside the point. The German-Spanish extradition treaty contains no 
anarchist clause, as is contained in some more recent treaties of the German 
Reich. Nor do any special agreements exist with the Spanish Government 
on the treatment of offenses which are to be considered anarchistic. Neither 
can it be claimed that the law of extradition of the civilized states has taken 
such a uniform stand with regard to anarchistic crimes that a recognized 
rule of extradition has been developed from it which would have to be ob- 
served by the German Reich and Spain. The constructions of the various 
states, as shown by their practise of extradition, are still too divergent for 
this. Consequently it could not be deduced from the assertion that the 
assassination of Dato was an anarchistic crime that the deed was not a 
political offense. Rather was it logical to deduce that, even as an anarchis- 
tic deed, the deed was subject to the general rules and might be political or 
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common, depending upon its essential character. Therefore, it was neces- 
sary to examine the facts of the case and to give the deed the character 
assigned to it by the German-Spanish treaty. 

As a result of the statements of the Government of the Reich and of 
the Prussian Government, two principles can be laid down: 

1. The deed charged to the fugitives by the Spanish Government does not 
belong to the class which is not subject to extradition according to Article 6 
of the German-Spanish extradition treaty. 

2. The consent for extradition is, according to the German Constitution, 
incumbent upon the Government of the Reich, not upon the Prussian Gov- 
ernment. 

Let us discuss each of these principles to some extent. 
The provisions of the extradition treaty between the German Reich and 
Spain essential for a study of the legal question are as follows: 
Article 1, paragraph 1: 

The high contracting parties bind themselves by the present treaty 
to extradite to one another in all cases admissible according to its 
provisions, those persons who, on account of one of the punishable acts 
mentioned hereinafter, committed in the territory of the requesting 
state and punishable there, have been condemned or indicted or cited 
for judicial examination, whether as perpetrators or accomplices, and 
are sojourning in the territory of the other party, to wit: 1. on account 
of homicide or murder, . . . 

Article 6, paragraph 1: 

The provisions of the present treaty are not applicable to such persons 
as have become guilty of any political crime or offense. A person who 
has been extradited for one of the common crimes or offenses mentioned 
in Articles 1 and 2 shall accordingly in no case be tried or punished in the 
state to which he has been extradited for a political crime or offense 
committed prior to the extradition, nor for an act connected with such a 
political crime or offense, nor on account of a crime or offense not pro- 
vided for in the present treaty; except in case the person in question 
after having been either punished for or definitely acquitted of the 
crime or offense for which he was extradited, remains in the country for 
three months, or, after leaving it, returns again to it. 

The history of the genesis of the Spanish-German extradition treaty shows 
that the German and Spanish Governments used as a basis for the negotia- 
tions the German-Belgian extradition treaty of December 24, 1874. The 
text of the treaty provisions shows that to a great extent it is identical with 
its model. 23 In particular, the articles here mentioned are absolutely 
identical with the corresponding provisions of the German-Belgian treaty. 
In the matter of interpretation, we shall have to revert to this older treaty, 
which is governed principally by Belgian legal conceptions. The extent of 
political asylum in Article 6 of the treaty can, therefore, be determined only 

23 Printed documents of the Reichstag, 1878, No. 252; Stenographic Reports, 1878, p. 1429. 
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by taking into consideration the Belgian law of extradition. The manner 
in which political asylum arose and developed in Belgium has been described 
with unsurpassable accuracy by the late Ferdinand von Martitz in the 
second part of his Internationale Rechtshilfe in Strafsachen (1897). His 
masterly exposition gives a clear picture of the Belgian legal conception and 
offers a safe basis for the interpretation of Article 6 of the German-Belgian 
and German-Spanish treaties required in this case. The result is briefly as 
follows. 

The sphere of offenses not subject to the obligation of extradition includes, 
in the first place, the crimes and offenses which are political by their nature. 
They are — without regard for the motive or purpose of the perpetrator — 
such offenses as are directed against a political possession in law. They can 
usually be found in the penal codes of the states without great difficulty, 
even though they are not expressly defined therein as political offenses. 
German law, in agreement with the motives of the draft of a penal code 
for the North German Confederation, 24 considers the following to be by their 
nature political offenses: high treason, treasonable crimes, hostile acts 
against friendly states, criminal acts directed against citizens' rights and 
against the authority of the state as such. Franz von Liszt has summed them 
up more briefly as follows: All premeditated crimes directed against the 
existence or security of the state, against the head of the state, or the political 
rights of the citizens. 25 Clearly the murder of the Spanish Premier does not 
come under this group. 

But the treaty also excludes from extradition offenses connected with a 
political crime or offense. We are dealing here with offenses characterized 
by a translation of the conception oifaits connexes d un crime ou delit politique 
(acts connected with a political crime or offense) developed in the Belgian 
law of extradition. There are included here — in contrast to offenses political 
by their nature — offenses that by their nature are common, which by an 
inherent connection with a political offense are to share the treatment of the 
latter in matters of extradition. Common offenses are in this sense con- 
nected with a political offense if they are intended to prepare, support or 
conceal an offense political by its nature. An offense that is by its nature 
common, which by itself alone fulfils its purpose, does not possess this con- 
nection, although its motive or purpose could be termed political. The 
murder of Premier Dato is by its nature a common offense. Consequently, 
if an examination of the circumstances under which it was committed should 
show that it has an inherent connection with an offense that is by nature 
political, it would, by virtue of its character as a connected crime, not be 
subject to extradition. The Minister of Justice in his speech of February 23 
before the Reichstag announced that, according to the official reports from 
Spain to the German Government, the murder of Dato, as well as the other 

24 Printed documents of the Reichstag, 1870, No. 5, p. 84. 
a Das Volkerrecht, 11th edition, Berlin, 1918, p. 233. 
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acts of the syndicalists, were intended as acts of revenge and terrorism. As 
a matter of fact this agrees with what the partizan friends of the prosecuted 
persons in Spain and in Germany published with regard to the reasons for the 
murder. According to this, the deed was to be the execution of a death 
sentence pronounced by the syndicalists against Dato. Hence the deed 
fulfilled its purpose by itself alone. There is no recognizable connection 
with any political crime. Therefore, the obligation of extradition had to be 
recognized as existent, in accordance with the treaty. 

The second result of the discussions is in the field of German internal 
competency. The new constitution of the German Reich of August 11, 
1919, leaves doubt as to whether the German Reich has remained a federal 
state or has become a decentralized unified state. In any case the position 
of the former individual states in constitutional law, which are today 
designated as Lander, has been modified to a great extent with a view to a 
greater unification of the Reich. The* same is true with regard to extradi- 
tion. For extradition it is important that Article 6 of the national consti- 
tution has given the Reich as such the exclusive right of legislation on the 
subject of extradition and foreign relations in general. The German Lander 
do not therefore possess the power to pass extradition laws or to conclude 
extradition treaties with foreign states. Similarly, Article 78 of the national 
constitution provides that the relations to foreign states are exclusively the 
concern of the Reich. The German Lander cannot therefore negotiate in an 
individual case with a foreign country with regard to the duty of extradition 
incumbent upon the Reich. The question of international law whether a 
treaty entails extradition or not can only be decided by the Reich itself. 
The statement of the Minister of Justice of February 24, made in the Reich- 
stag, in which he cleared up the question of competency: "The responsibility 
for granting the extradition is borne by the Government of the Reich" de- 
scribes correctly the legal situation as established by the constitution. This 
manner of determining competency is in agreement with the practise of the 
United States and Switzerland. 

The Fort case has already played an important part as a prejudication. 
It was immediately followed by the Boldrini case. The Italian Government 
prosecuted the Italian national Giuseppe Boldrini on the charge of partici- 
pation in the Milan dynamite plots in the execution of which on March 23, 
1921, about 30 persons were killed and 80 injured. Boldrini was arrested 
on German soil. The Italian Government requested his extradition. The 
perpetrator of the crime and his party friends asserted that it was a political 
crime since the deed had been committed for political reasons. The German 
Government extradited Boldrini on May 4, 1922, on the basis of the German- 
Italian treaty. The treaty contains the provision for the non-extradition 
of political criminals in the same form as the German-Spanish and the Ger- 
man-Belgian treaties. In general, the great majority of the existing extra- 
dition treaties of the German Reich contain the same provisions as to political 



560 THE AMERICAN JOURNAL OP INTERNATIONAL LAW 

asylum as these treaties do. The states that have made similar agreements 
with the German Reich will find in the discussions of the Fort case valuable 
material for the interpretation of the provisions as to political asylum. 
Whether the new German extradition law announced by the Minister of 
Justice will be based upon the same theories it is still impossible to say. 



